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 1.  TIME:  8:30   CASE#: MSC11-01552 
CASE NAME: HOWARD VS GC SERVICES 
HEARING ON MOTION TO/FOR COMPEL DEPOSITION TESTIMONY AND PROD. 
OF DOCS FILED BY RICHARD HOWARD 
* TENTATIVE RULING: * 
 
The motion is denied.  Plaintiff’s subpoena is defective in that it was not personally served on 
the deponent. Code of Civil Procedure § 1987(a), 2020.220(b)-(c).  In addition, it is, at least, 
confusing with regard to just who is the deponent; it is directed to “LA Sup. Ct, S. Carter Clerk” 
(sic), making it unclear whether it seeks to depose Ms. Carter or the Los Angeles Superior 
Court.  See CCP § 2025.230.  
 
Mr. Bianco’s declaration says that he told plaintiff’s counsel that he was willing to accept service 
of a PMK deposition notice regarding “red light processing.”  Prior to the matter being called for 
hearing, counsel for plaintiff and the Los Angeles Superior Court shall meet and confer with 
regard to an appropriate time and scope of deposition of person most knowledgeable.  The 
Court expects that they will be able to reach agreement.  However, if they do not, the Court will 
be prepared to discuss the matter with them at this hearing. 
 
 

  

  
 2.  TIME:  8:30   CASE#: MSC12-03018 
CASE NAME: CROCKER VS. WESTERN PACIFIC HO 
HEARING ON MOTION TO/FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY MILGARD MANUFACTURING, INC. 
* TENTATIVE RULING: * 
 

Before the Court is a Motion for Determination of Good Faith Settlement (the “Motion”) 
filed by defendant/cross defendant Milgard Manufacturing, Inc. (“Milgard”). The Motion asks the 
Court to rule that the settlement between Milgard and the plaintiffs was entered in good faith, 
dismiss any cross complaints brought by all other complainants and determine that the 
settlement bars any pending or future claims against Milgard based on allegations in this 
litigation. (Notice of Motion for Determination of Good Faith Settlement by Milgard 1:24-27, 2:1-
4.) The Motion is opposed by the plaintiffs and defendant Western Pacific Housing (“WPH”). 

 

        This Motion is granted in part. 
 
Legal Standard for Determination of Good Faith Settlement 
 

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt, Inc. v. Woodward-Clyde & Assoc. (1985) 38 Cal.3d 488 
(“Tech-Bilt”). Tech-Bilt identifies six nonexclusive factors for making a determination of good 
faith settlement: 

 

(1)   a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 
(2)   the amount paid in settlement; 
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(3)   the allocation of settlement proceeds among plaintiffs; 
(4)   the recognition that a settlor should pay less in settlement than he would if he were 

found liable after a trial; 
(5)   the financial conditions and insurance limits of settling defendants; and, 
(6)   the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 

nonsettling defendants. 
 

(Tech-Bilt, supra, 38 Cal.3d at p. 499.) 
 

Once the settling party has demonstrated that a settlement exists, a presumption of good 
faith exists. A party asserting that a settlement was reached in bad faith bears the burden of 
proof of demonstrating bad faith. (See CCP § 877(d); Schultz v. Super. Ct. (1980) 104 
Cal.App.3d 250, 252.) The party asserting that the settlement was not made in good faith must 
demonstrate that the settlement is “so far out of the ballpark in relation to [the Tech-Bilt] factors 
as to be inconsistent with the equitable objectives of the statute.” (Tech-Bilt, supra, 38 Cal.3d at 
pp. 499-500.) 
 

Ultimately, the “settlement figure must not be grossly disproportionate to what a 
reasonable person, at the time of the settlement, would estimate the settling defendant’s liability 
to be.” (Id. at p. 499.) Trial courts have “broad discretion in determining whether a settlement 
was entered in good faith and within the Tech-Bilt ballpark, and in allocating potential liability 
and exposure between or among joint tortfeasors.” (Norco Delivery Service, Inc. v. Owens-
Corning Fiberglass, Inc. (1998) 64 Cal.App.4th 955, 962.) 
 
Factual and Procedural Background 
 

        This case arises out of alleged construction defects in 14 homes developed by Western 
Pacific Housing. (Declaration of A. Barclay Byrnes in Support of Milgard’s Motion for 
Determination of Good Faith Settlement ¶ 3.) Milgard is one of many subcontractors who 
worked on the development. (Id.) Milgard supplied and installed the windows and sliding doors 
in all 14 homes. (Id.) 
 

         On April 13, 2016 Milgard made plaintiffs an offer to compromise pursuant to Code of 
Civil Procedure (“CCP”) § 998 for $600 per home. (Declaration of Nicholas E. Ma in Support of 
Defendant Western Pacific Housing’s Opposition to Motion for Determination of Good Faith 
Settlement (“Ma Decl.”) ¶ 7.) Plaintiffs declined this offer. (Id.)  On May 5, 2016 plaintiffs made 
Milgard a CCP § 998 offer to compromise in the amount of $7,000 ($500 per home), which 
Milgard accepted on May 6, 2016. (Ma Decl. ¶ 8.) 
 

Plaintiffs’ Opposition 
 

        Plaintiffs contends that the Tech-Bilt factors should not guide the Court’s reasoning on 
this issue because they do not apply to CCP § 998 offers. (Memorandum of Points and 
Authorities in Support of Plaintiff’s Opposition to Defendant Milgard’s Motion for Determination 
of Good Faith Settlement (“Plaintiffs’ Opposition”) 3:5.)  But plaintiffs provide no authority to 
support this argument, and the Court can find no case to support this argument. 
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 CCP § 877.6 states in relevant part: 
 

(a)(1) Any party to an action in which it is alleged that two or more 
parties are joint tortfeasors or co-obligors on a contract debt shall 
be entitled to a hearing on the issue of the good faith of a 
settlement entered into by the plaintiff or other claimant and one or 
more tortfeasors or co-obligors, upon giving notice in the manner 
provided in subdivision (b) of Section 1005.  

  
 Here, it is alleged that there are two or more joint tortfeasors –  Western 
Pacific Housing, Milgard, and other subcontractors. Moreover, a settlement was 
reached (plaintiffs’ CCP § 998 offer), and notice was properly given. The Court 
can find no reason why CCP § 877.6 and the Tech-Bilt factors would not apply.  
 

        Plaintiffs argue that the settlement between the parties was not the result of any 
negotiation between the parties. (Plaintiffs’ Opposition 4:3-5.) The Court finds no reason why the 
exchange of CCP § 998 offers would not constitute a negotiation. In any event, under Tech-Bilt, 
for the Court to find that the settlement was reached in good faith within the meaning of CCP § 
877.6, the Court is not required to identify a negotiation, but rather the absence of fraud, 
collusion or tortious conduct. (See Tech-Bilt, supra, 38 Cal.3d at p. 499.) Plaintiffs have not 
alleged that the settlement was the result of fraud, collusion, or tortious conduct. (Plaintiffs’ 
opposition 5:4-6.) 
 

        Plaintiffs contend that the $7,000 settlement ($500 per home) does not represent a 
reasonable range of Milgard’s share of liability. (Id. 5:22-25.) Plaintiffs’ expert estimates the total 
value of the window claims to be $79,808 (or $5,700 per home). (Id. 6:9-10.) However, Tech-Bilt 
establishes that “a settlor should pay less in settlement than he would if he were to be found 
liable at trial.” (Tech-Bilt, supra, 38 Cal.3d at p. 499.) Furthermore, the parties agreed to settle 
after the plaintiffs made a CCP § 998 settlement offer for less money than originally offered by 
Milgard, which suggests that the plaintiffs considered this settlement reasonable. Indeed, the 
settlement exceeds the value Western Pacific assigned to Milgard’s scope of work. See below. 
 

        Additionally, plaintiffs contend that the settlement has not released any claims. (Plaintiffs’ 
Opposition 7:18.) However, this contention is directly contradicted by Kara L. Wild’s declaration, 
which states: “The § 998 offers contained identical language stating that the Plaintiff’s claims 
would be dismissed with prejudice as to that particular defendant only.” (Declaration of Kara L. 
Wild in Support of Plaintiffs’ Opposition to Defendant Milgard’s Motion for Determination of Good 
Faith Settlement ¶ 5.) It is clear that the settlement has not released any claim plaintiffs may 
have against any entity other than Milgard. But as between Milgard and plaintiffs, the plain 
language of the § 998 offer appears to be just what a settlement agreement almost always 
entails: an exchange of money for a release. 
 

CCP § 877.6(c) states: “A determination by the court that the settlement was made in 
good faith shall bar any other joint tortfeasor or co-obligor from any further claims against the 
settling tortfeasor or co-obligor for equitable comparative contribution, or partial or comparative 
indemnity, based on comparative negligence or comparative fault.” As the Court grants the 
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Motion, any further claims against Milgard by any other joint tortfeasor or co-obligor for equitable 
comparative contribution or partial or comparative indemnity are barred. 
 

 Under CCP § 877.6(d) and prevailing California authority, as the party challenging the 
good faith of the settlement, the plaintiffs bore the burden of proving the settlement was not 
agreed to in good faith. Here, the plaintiffs have not carried that burden. 
 
Western Pacific Housing’s Opposition 
 

WPH contends that the settlement is not within “the ballpark,” i.e., that the settlement 
does not satisfy the first Tech-Bilt factor. (WPH’s Opposition to Cross-Defendant Milgard 
Manufacturing, Inc.’s Motion for Determination of Good Faith Settlement 7:24-26 (hereafter 
“WPH Opposition”).)  

 

At the time of the settlement, plaintiffs had alleged approximately $66,000 in total repairs 
for “Windows & Doors” claims, and WPH had valued those repairs at $2,575. (Milgard 
Memorandum of Points and Authorities in Support of Notice of Motion and Motion for 
Determination of Good Faith Settlement 3:10-11.) The settlement of $7,000 is more than twice 
the amount at which WPH valued the repairs. Because the settlement figure is greater than the 
amount at which WPH valued the claims against Milgard, while being less than the amount at 
which plaintiffs valued the claims against Milgard, the Court concludes the settlement is not 
“grossly disproportionate to what a reasonable person, at the time of the settlement, would 
estimate the settling defendant’s liability to be.” (Tech-Bilt, supra, 38 Cal.3d at p. 499.) 
Moreover, Tech-Bilt is clear that “a settlor should pay less in settlement than he would if he were 
found liable after a trial.” (Id. at p. 499.) 
 

With respect to the other Tech-Bilt factors, the allocation of the settlement proceeds is 
not at issue, as they are distributed evenly among the plaintiffs. (See id.) The insurance limit of 
WPH is not at issue either, as WPH is self-insured. (See id.) Lastly, there is no evidence of 
fraud, collusion, or tortious conduct. (See id.) 

 
WPH raises the issue of how the settlement proceeds ought to be apportioned among 

the various claims at issue. The Court defers that decision. (See, e.g., CACI 3926; Poire v. C.L. 
Peck/Jones Bros. Constr. Corp. (1995) 39 Cal.App.4th 1832, 1840-1841; Knox v. County of Los 
Angeles (1980) 109 Cal.App.3d 825, 835.) 
 

WPH contends that Milgard cannot extinguish WPH’s cross claims based on express 
contractual obligations through this Motion. (WPH Opposition 8:8-9.) This is correct. (See C.L. 
Peck Contractors v. Super. Ct. (1984) 159 Cal.App.3d 828.) Milgard shall prepare a proposed 
form of order in accordance with CCP § 877.6(c) and C.L. Peck and submit it for approval in 
accordance with the e-filing order in place in this matter.  
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 3.  TIME:  8:30   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION TO/FOR BIFURCATE FILED BY ST. PAUL MERCURY 
INSURANCE COMPANY, TRAVELERS PROPERTY CASUALTY COMPANY OF AMER 
* TENTATIVE RULING: * 
 
Travelers Property Casualty Company of America, The Travelers Indemnity Company of 

Connecticut, St. Paul Mercury Insurance Company and Fidelity and Guaranty Insurance 

Underwriters, Inc. have filed a Motion to Bifurcate.  

Given the approaching trial date, the Court denies the Motion to Bifurcate without prejudice. The 

matter will be considered fully at the October 6th, 2016 issue conference when the Court and 

the parties have clarity as to what issues remain to be tried.  

   

  

 4.  TIME:  8:30   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION TO/FOR COMPEL DEPO OF BIJAN SARTIPI AND COMPEL 
RESP. FILED BY BRIAN FAVRO, KIAT FAVRO 
* TENTATIVE RULING: * 
 
Plaintiffs move to compel the deposition of Bijan Sartipi and to the production of certain post-
accident documents.  The parties do not dispute the law. 

 
It is the general rule in both California and federal courts that the heads of agencies and 
other top governmental executives are normally not subject to depositions. (Deukmejian 
v. Superior Court (1983) 143 Cal. App. 3d 632, 633 [191 Cal. Rptr. 905]; State Board of 
Pharmacy v. Superior Court (1978) 78 Cal. App. 3d 641, 644-645 [144 Cal. Rptr. 320]; 
Civiletti v. Municipal Court (1981) 116 Cal. App. 3d 105, 110 [172 Cal. Rptr. 83]; Church 
of Scientology of Boston v. I.R.S (D.Mass. 1990) 138 F.R.D. 9, 10.)  
 
"An exception to this general rule exists concerning top officials who have direct personal 
factual information pertaining to material issues in an action. [Citations.] [P] A top 
governmental official may, however, only be deposed upon a showing that the 
information to be gained from such a deposition is not available through any other 
source. [Citations.]" (Church of Scientology of Boston v. I.R.S. supra, 138 F.R.D. at p. 
12.)  
Nagle v. Superior Court (1994) 28 Cal. App. 4th 1465, 1467-1468 
 

Here, it appears that most, if not all of the information about the letter signed by Mr. Sartipi came 
from an investigation done by Emily Ngan-Ha Tang.  However there is no similar showing with 
regard to Mr. Sartipi’s signature on the change orders. 
 
Mr. Sartipi is a high-ranking official and should not be deposed unless the information to be 
gained is not available through other sources.  Here, CalTrans may have until August 4 to (i) 
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identify a deponent or deponents who have all the information Mr. Sartipi may have about the 
change orders, and (ii) produce a declaration from Mr. Sartipi that he relied on Ms. Ngan-Ha 
Tang and the deponents named pursuant to the immediately proceding clause and that he has 
no additional information other than that which they provided to him; and (iii) file a stipulation 
that Mr. Sartipi will not be called as a witness by CalTrans or any other defendant or cross-
defendant in this case. 
 
The Court is inclined to apply the usual broad standard governing discovery to the request to 
produce post-accident maintenance records.  It appears from the briefing that the parties know 
what documents are included in plaintiffs’ request.  That being so, they shall be produced prior 
to the close of discovery. 

  

 5.  TIME:  8:30   CASE#: MSC14-00528 
CASE NAME: FREDERICK BLUMBERG VS. WARMING 
HEARING ON MOTION TO/FOR DETERMINATION OF GFS FILED BY 
SACRAMENTO A-1 DOOR 
* TENTATIVE RULING: * 
 
Unopposed Motion granted.  

 

  

 6.  TIME:  8:30   CASE#: MSC15-02142 
CASE NAME: SANTOS VS. GREGG DRILLING AND 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SANTOS FILED BY 
GREGG DRILLING AND TESTING, INC., ARGONAUT INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
This matter is continued to August 25, 2016, so that the parties may fully comply with Code of 
Civil Procedure section 430.41 as required by the court’s previous Minute Order dated May 26, 
2016.  The court’s file does not contain a declaration, as required by section 430.41 (a)(3).  
Defendants’ declaration shall be filed and served at or before 3 p.m. on August 11, 2016. 
 

  

 7.  TIME:  8:30   CASE#: MSC16-00084 
CASE NAME: DOE WOLFF VS. MT. DIABLO U.S.D 
HEARING ON DEMURRER TO COMPLAINT of WOLFF FILED BY MT. DIABLO 
UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Before the Court are two related matters. First, defendant Mt. Diablo Unified School District’s 
(“District”) motion for sanctions under Code of Civil Procedure (“CCP”) §§ 128.7 and 1038, and 
second, the District’s demurrer (the “Demurrer”) to plaintiffs’ complaint.  

The sanctions motion is not opposed on the merits.  
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Sanctions Motion 

Plaintiffs contend that the sanctions motion was not served timely under CCP § 1005. This 
contention is not well taken by the Court. This case was ordered to e-filing, effective June 1, 
2016. Rule of Court 2.251 governs electronic service. The sanctions motion was uploaded to 
File & Serve Xpress, the service provider for e-filing and e-service designated by the Court’s e-
filing order, on June 20, 2016. As a result, under Rule 2.251(h), the sanctions motion was timely 
served.   

However, given the strong preference for resolving disputed matters on their merits, as well as 
the strong preference that parties have an opportunity to be heard before sanctions are 
imposed, the Court will – this time – treat plaintiffs’ response to the sanctions motion as a 
request to continue the sanctions motion to a later date. The Court grants that request. The 
sanctions motion is set for hearing at 8:30 a.m. on August 25, 2016. Any opposition on the 
merits shall be served and filed on or before August 5, 2016. Any reply to that opposition shall 
be served and filed on or before August 16, 2016. 

Demurrer 

In addition to opposing the Demurrer on the merits, plaintiffs argue that the District failed to meet 
and confer before filing the Demurrer, as is required by CCP § 430.41. The Court has reviewed 
counsel for the District’s declaration, filed on May 24, 2016. The declaration indicates that 
“numerous discussions and email exchanges” took place with respect to the perceived 
deficiencies in plaintiffs’ complaint. CCP § 430.41 requires that the meet and confer be in 
person or over the telephone. It is not entirely clear that the meet and confer that took place – 
although it was extensive and appears to have been undertaken in good faith – met that 
requirement. 

The Court continues the Demurrer to August 25, 2016 at 8:30 a.m. On or before August 8, 2016, 
counsel for the District shall serve and file a supplemental declaration indicating that the 
required meet and confer took place. That declaration also shall advise the Court if any of the 
substantive matters raised by the Demurrer have been resolved. 

  

 8.  TIME:  8:30   CASE#: MSC16-00084 
CASE NAME: DOE WOLFF VS. MT. DIABLO U.S.D 
HEARING ON MOTION TO/FOR SANCTIONS PURSUANT TO CCP 128.7 FILED 
BY MT. DIABLO UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
See Line 7. 
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 9.  TIME:  8:30   CASE#: MSC16-00084 
CASE NAME: DOE WOLFF VS. MT. DIABLO U.S.D 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to August 25, 2016, at 8:30 a.m. 

  

10.  TIME:  8:30   CASE#: MSN13-1151 
CASE NAME: SOS - DANVILLE GROUP VS TOWN O 
HEARING ON MOTION TO/FOR ATTORNEYS FEES FILED BY SAVE OPEN 
SPACE-DANVILLE 
* TENTATIVE RULING: * 
 
The Court awards fees at the rate of $600 per hour for the time stated in moving party’s 
memorandum of points and authorities.  Thus, respondent shall pay petitioner fees of $20,600. 

  

 


